STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 10,405
g
)
Appeal of )
| NTRODUCTI ON

The petitioner appeals the Departnent's determ nation
that she was overpai d ANFC benefits due to her failure to
report the unenploynent of her children's father.

FI NDI NGS OF FACT

A The follow ng facts are found as the result of an
evi denti ary heari ng:

1. The petitioner lives with her three children and the
father of two of those children. She is not married to the
father and has received ANFC on behal f of herself and the
child of a fornmer spouse for about six years. She does not
wor k outside of the hone.

2. Prior to the matter at issue, neither the
petitioner's two other children nor their father has ever
applied for ANFC benefits.

3. For many years, the petitioner has dutifully appeared
at all required interviews and has given the Depart nent
i nformati on when requested. She has signed statenents on a
regul ar basis whi ch acknowl edge that she understands her
obligation to report changes and has, until this matter arose,

apparently reported all relevant changes. A copy of the | atest
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form signed by the petitioner agreeing to report changes is
attached hereto as "DSW#1" and incorporated by reference.
The petitioner's worker has al so advi sed her generally at
every review to report all changes in her household's

ci rcumst ances.

4. At her interviews over the years, the petitioner
canme to believe that the incone of the father of her non-
ANFC receiving children was irrelevant in determ ning her
and her other child s eligibility for ANFC because the
anount of his income was never requested. Wen the non- ANFC
children's father became unenployed for the first tinme ever
on Novenber 28, 1990, it did not occur to the petitioner
that this change was inportant to her benefit anmount and she
did not imediately report it. The petitioner genuinely did
not understand the need to report the fact of his loss of a
job to the Department. Her failure to report his job | oss
was not hing nore than a reasonabl e and honest m st ake.

5. On February 26, 1991, during the course of a
routine review, the petitioner nentioned to her intake
speci alist that her non-ANFC children's father was not
wor ki ng. Based on that information, the worker told the
petitioner that as the children of an unenpl oyed parent, her
other two children had to be included in the assistance
group as of Novenber 28, 1990 and that their father's
unenpl oynent i nsurance incone had to be considered in

figuring her benefits.
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6. Although he did not want ANFC assi stance, the
children's father came in and applied for benefits. His
unenpl oyment conpensation of $172.00 per week caused the
petitioner's grant to be reduced from $484.00 to $86. 00 per
nont h.

7. On March 13, 1991, the petitioner was nailed a
noti ce of overpaynent claimng that she had been overpaid
$1,280.00 for the period from January of 1991, through March
of 1991, due to a change in the deprivation factor of her
chil dren whi ch had not been reported in a tinmely manner.
That total, as will be seen below, was actually erroneous.

B. The follow ng additional facts were stipulated to
by the parti es:

1. The total resources owned by [father] and his two
children during January through March, 1991 consisted of
$25.00 in a bank account. The account had both [father's]
and [petitioner's] nanes on it.

2. [ Fat her] did not report any incone besides $172 in
unenpl oynent conpensation for the tine at issue.

3. $300 is the maxi mum shelter allowance and that is
t he amount all owed by the Departnent to the petitioner when
her grant is calculated without [father] and his two
chil dren.

4. At the time at issue, if [father] and his two
children were considered alone for ANFC eligibility, the
Departnent woul d have used $300, the maxi mum all owabl e

anount .
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5. The correct cal cul ation of the overpaynent nade to

[ petitioner] during the period at issue is as follows:

Actual |y Received by [petitioner]:

January $ 484.00
February 484. 00
Mar ch 290. 00
Total received $1, 258. 00

Actually Eligible for:

January $ 86.00
February 86. 00
Mar ch 0. 00

Total eligible for $ 172.00
Ther ef or e,

$1, 258. 00 Recei ved
- 172.00 Eligible for

$1, 086. 00 Over paynent

ORDER

The decision of the Departnent that the petitioner was

overpai d $1,086.00 is affirned.

REASONS

Under WA. M > 2242, an ANFC assi stance group

Must include all siblings (including half-siblings) who
live with the dependent child or children, who are also
deprived of parental support and who qualify under the
ANFC age criteria, as defined in policy. The parent(s)
of each and every child included in the ANFC assi stance
group nust al so be included in the ANFC assi stance
group if he or she lives in the hone with the children.
(enphasi s added)

The regul ations further define a child as being

deprived of parental support if:
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1. Hi s or her biological or adoptive parent or
stepparent neets the definition of "unenpl oyed
parent” and expresses w llingness to cooperate

with Reach Up participation requirenents,
i ncl udi ng acceptance of enploynent, and

2. He or she is living with the unenpl oyed parent,
and

3. Incone and resources available for his or her
support are insufficient to neet applicable basic
needs according to Departnent standards.

Ei t her parent can be the "unenpl oyed parent”, as |ong
as he or she neets the requisite eligibility criteria.

The petitioner does not assert that her two non- ANFC
children are outside of the definition of children deprived
of parental support when their father is unenployed. There
is no allegation that he does not neet the definition of

"unenpl oyed parent™ which is set out in detail over three
pages of regulations (see WA M 5> 2333.1) nor that her
children are not living wth their unenpl oyed parent. In
addi tion, the evidence shows that resources available to the
children ($25.00) are well under the applicable $1,000.00
[limt. WAM > 2261. It nust also be concluded that the
nonthly inconme available to the children $688.00 ($172.00 x
4.3 weeks) is below the Departnent's applicabl e basic need

standard of $956.00 for a famly of three. ($656.00 for

basi ¢ needs and $300.00 for shelter needs.) See WA M >

2245. 2 and 2245.31 The petitioner's argunent is not that
her two non- ANFC receiving children neet the Departnent's
definition of children deprived of support but rather that

t hey have been forced to apply for ANFC benefits when they
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did not want them She al so points out the gross unfairness
of an action which gives her famly | ess ANFC benefits to
live on when her two non-ANFC children's father is
unenpl oyed t han when he is enpl oyed.

The petitioner's consternation in this matter is
conpl etely conprehensi bl e because the result of the
Departnment's regulation in her case does not make much
sense. However, the Departnent's regulation is based on the
federal statutory and regulatory requirenments of the Deficit
Reducti on Act (DEFRA) of 1984 which have been upheld as
constitutional by the United States Suprenme Court. Bowen V.

Glliard, 483 U S. 587 (1987). Because of this opinion, the

Board has felt constrained to uphold this result. See Fair
Hearing No. 8190.

Under these regulations, when the petitioner's
children's father becomes unenpl oyed, he and those two
children must apply for ANFC and he nust be included in the
unit if they otherwi se neet the definition for children
deprived of parental support. Therefore, although the
petitioner's childrens father's incone when he is working is
irrelevant, the fact of his working or not is highly
relevant in determning the petitioner's ANFC eligibility.

Wiile the forns used by the Departnent advising persons
to report changes could, no doubt, be inproved on, it cannot
be found under the above facts that the Departnment failed to
advi se the petitioner of her obligation to report changes in

her househol d, including the unenploynent of all nenbers.
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The Departnent’'s fornms and the worker's general exhortations
to report all changes, at |east put the petitioner on notice
t hat changes in inconme and househol d conposition of any type
shoul d be brought to the attention of the workers. The
petitioner obviously genuinely m sunderstood the reporting
requi renent based upon her own | engthy experience and drew a
concl usi on about income which was incorrect. However, it
cannot be found that the Departnment msled her to that
concl usi on.

In any event, under the Departnent’'s ANFC regul ati ons,
al | overpaynents of assistance regardl ess of who nmade the
error nmust be recouped. WA M > 2234.2 That can occur by
a repaynent by the petitioner or through recoupnent from her
grant. Had the Departnment nmade an error which led to the
over paynent, which cannot be found here, the recoupnent
would be limted to 5% of her grant. However, as the error,
however excusable it may be, appears to be hers, recoupnent

2

may take place at a 10% | evel . WA M > 2234.2

As the petitioner has agreed that she received
$1,086.00 nore than the Departnent's regul ations, if upheld,
woul d allow, it nust be found that she has indeed been
overpaid $1, 086.00 which nmay be recouped at a 10% per nonth

| evel .

FOOTNOTES

1Although the children's incone is bel ow the basic
needs standard, it is above the ratably reduced anount,
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$631. 00 ($956.00 x .66,), which the Departrment will actually

pay. WA M > 224.5,24. Therefore, even though incone
eligible, the children would actually receive no benefits.

2Under the recently-deci ded case of Burbo v. DSW Wt
Suprenme Court Docket No. 90-569 (June 21, 1991), it appears
that the petitioner may petition the Departnent to reduce
the rate of recoupnent if the 10%rate poses a "hardshi p" on
her .

##H#



